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IU. 


THE PRESIDING JUDGE SYSTEM. 








Many courts of original jurisdiction in 
large cities are facilitating the transaction 
of business by selecting one of their num- 
ber as a presiding iudge to assign all the 
work of the divisional judges. ‘The sys- 
tem in St. Louis is a fair illustration of 
what is being done in San Francisco, St. 
Paul, Spokane, Omaha, Seattle and other 
large cities. 

Under this plan all cases are filed in one 
division and there all preliminary motions 
are heard and disposed of. When the 
cases are ready for trial, they are set for 
trial on a certain day. At 10 o'clock every 
morning the cases are called and those 
ready for trial are sent to whatever divi- 
sional court rooms may be ready. As each 
judge finishes with the case assigned to 
him he signals the presiding judge and an- 
other case is soon on the way to his divi- 
sion. ‘Thus, every judge is able to put ina 
full day’s work. 

In St. Louis and a few other cities the 
chancery cases are segregated from the 
other cases, such suits being filed direct to 
the equity divisions. Personally, we think 
this is preferable to the practice of con- 
fusing equity and law cases in one assign- 
ment division. Interlocutory proceedings 
are more numerous and more important 
in equity cases than in law cases and can- 
not be disposed of with the same dispatch 
as the usual motions and pleadings in law 
cases. 

Hon. William A. Huneke, Judge of the 
Superior Court, Spokane, Washington, 
writing in the Chicago Legal News of the 
plan adopted by the judges of his court 
declares that the practice there under the 
presiding judge system is to refer all mo- 
tions to the divisional judges instead of the 
presiding judge, so that these judges may 
not get out of touch with matters of plead- 








ing and practice. Other reasons justifying 
ihis practice are given by Judge Huneke 
as follows: 


“Under this plan each judge exercises 
his own judgment and follows his own ini- 
tiative in the settlement of pleadings, where- 
as under the other plan, a judge is practi- 
cally compelled to adopt the law as an- 
nounced by the judge who settled the plead- 
ings, even if he disagree. ‘Then, too, the 
danger of passing upon a certain class of 
motions perfunctorily, when one judge does 
nothing but that day after day, is lessened 
by this plan, since under this arrangement, 
the judge knows his own cases individ- 
ually.” 

It is difficult to understand just how, 
under this system, a trial judge can pass 
on preliminary motions in certain cases 
and at the same time be certain that the 
particular case will be assigned to his divi- 
sion when called for trial, for these cases 
are not retained in the division which pass- 
es on the motion but return to the division 
of the presiding judge to be assigned for 
trial on the day set. The only explanation 
of this difficulty is in the author's state- 
ment that on the day of trial, “a case is as 
signed, so far as possible, to the judge who 
settled the pleadings.” 


In Spokane, criminal, probate, law and 
equity jurisdiction is united in one court 
which affords a wide scope for the versatile 
ability of the trial judge. In regard to the 
actual duties of the presiding judge under 
this system, Judge Huneke says: 

“The first business attended to by the 
Presiding Judge at the opening of court 
is the assignment of cases for trial, and at 
any later hour of tle day, he will always 
interrupt his work to assign out a case for 
trial. As soon as the assignments have 
been made in the morning, he hears all pro- 
bate applications, usually e+ parte. If there 
are contested matters of probate or other 
character, they are passed until the er 
parte business is disposed of, and these con- 
tested matters usually occupy the remainder 
of the morning. On two afternoons of the 
week he hears juvenile matters and on the 
remaining afternoons, uncontested divorce 
cases. Insanity hearings, of course, are 














116 


CENTRAL LAW JOURNAL 


No. % 











emergent in their character and are heard 
on any afternoon. If the Presiding Judge 
should have more to do than he can dispose 
of, he may call upon any other judge for 
assistance and, vice versa, if he should be 
unoccupied and there are non-jury trials 
awaiting to be heard, he puts in his time 
thus. 

The entire flexibility of this system to 
meet any situation must be apparent to ev- 
eryone. ‘There are no hard and fast rules, 
but every rule yields to a more compelling 
situation. It sometimes happens, for ex- 
ample, that a contest in the probate of an 
estate may require a day, or two or three. 
Manifestly, if the Presiding Judge were 
compelled to hear this contest, all other 
matters must suffer, so he treats it as a 
trial and assigns it to another judge. This 
is also true of applications for an injunc- 
tion or other extraordinary writ or the ap- 
pointment of a receiver. The Presiding 
Judge likewise has unlimited discretion in 
the re-arraugement of the trial calendar and 
in placing cases upon the calendar which 
were not at issue when it was first set, and 
the like, to the end that complete justice 
may be administered unfettered by any 
rule.” 

The Presiding Judge System is one of 
the most valuable innovations in the admin- 
istration of justice in large cities, and the 
fact that it was made by the judges them- 
selves without waiting for legislative au- 
thorization is one of the most hopeful fea- 
tures. Judges are too backward in chang- 
ing their own rules of practice. Most of 
these rules had their origin in the crude 
views and inventions of common law 
judges, which no rule of stare decisis re- 
quires shall remain forever inviolate. 








NOTES OF IMPORTANT DECI- 
SIONS. 





LIABILITY OF LANDLORD FOR ACTS 
OF SERVANT OF INDEPENDENT CON- 
TRACTOR MAKING REPAIRS. — The land- 
lord is not liable to any greater extent 
than any other employer of the _ services 
of an independent contractor for the neg- 
ligence of the latter’s servants. But to draw 
with exactness the line betwen the cases which 





hold the owner of property liable for the acts 
of an independent contractor and those that 
hold there is no liability is not aways an easy 
matter. It was not an easy problem for the 
Supreme Court of New York in a recent case 
which held a landlord liable for the acts of a 
servant of an independent contractor who, 
while making repairs in an upper apartment, 
negligently threw down a board into the gen- 
eral courtyard below and injured plaintiff, who 
was using the courtyard to reach her apartment 
in the same building. The Court of Appeals 
of New York reversed the judgment of the 
lower court on the ground that the landlord 
had not created a dangerous condition about 
the premises for which he might have been 
held liable, but that the injury was due to the 
carelessness of the independent contractor’s 
servant. Hyman v. Barrett, 60 N. Y. L. J. 770. 
The court said: 


“This defendant is under a duty toward his 
tenant to use reasonable care in keeping the 
courtyard safe. If he failed in that duty he is 
liable (Curtis v. Kiley, 153 Mass. 123; Robbins 
v. Atkins, 168 Id. 45). But the failure has not 
been shown. He might have failed of per- 
formance by omitting to repair. That is not 
the charge. He might have failed by creat- 
ing or suffering a dangerous condition. That 
he did not do. The place was not unsafe be- 
cause a contractor was installing pipe (Boomer 
v. Wilbur, 176 Mass. 482. Engel v. Eureka 
Club, 137 N. Y. 100). The defendant, there- 
fore, was not negligent in permitting tenants 
to cross the courtyard while the work was 
going on. He did not omit any precaution 
that ought to have been observed. There was 
no reason why he should expect that a work- 
man engaged on such a job would throw a 
shelf out of the window. He did not fail in 
his duty because of this casual act of a con- 
tractor’s servant any more than he would have 
failed if the servant or the child of a tenant 
had done the same thing. The danger was 
not inherent in the work contracted to be 
done.” 


The decision of the court is in line with the 
distinction generally made in this class of 
eases. There can be no question that the land- 
lord who assumes a contractual duty to a ten- 
ant may not escape performance by delegating 
that duty to another. Thus where the owner 
of property excavates on adjoining property 
and thereby pulls down the demised building 
he is liable. So also if he agrees to furnish 
elevator service he is liable for service which 
is dangerous or faulty. Sciolaro v. Asch, 198 
N. Y. 77. In other words, he is liable for cre- 
ating a dangerous condition on the premises. 
This distinction runs through all the cases as 
the court shows in the concluding paragraph 
of its opinion. The court said: 
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“The distinction is no new one. It runs 
through ail the cases (Boomer v. Wilbur; Rob- 
bins v. Atkins; Curtis v. Kiley; Peerless Mfg. 
Co. v. Bagby, supra). One who opens an ex- 
cavation in the highway is liable in damages 
if the contractor fails to guard it (Deming v. 
Terminal R’y of Buffalo, 169 N. Y. 1; Weber 
v. Buffalo R. Co., 20 App. Div. 292; Downey 
v. Low, supra). He is not liable if the con- 
tractor leaves a pickaxe in the road (Penny 
v. Wimbleden Council, 1899, 2 A. C. 72, 76, 78) 
or negligently fires a blast (Herrington v. 
Village of Lansingburgh, 110 N. Y. 145; Kelly 
v. Mayor, etc., of N. Y., 11 N. Y. 145; Kelly 
v. Terminal R’y of Buffalo, supra).” 





RELEVANCY OF EVIDENCE OF PLAIN- 
TIFF’S INABILITY TO CARE FOR ALL HIS 
CONTRACTS ON THE QUESTION OF DAM- 
AGES FOR BREACH OF CONTRACT.—When 
a manufacturer has more contracts than he 
can carry out, does he suffer any damages if 
one of these contracts is breached? This 
question is agitating the British courts. 


In the case of John Hall & Sons v. Showell 
& Sons (62 Sol. L. J. 715, 760) it appeared that 
a firm of manufacturers agreed to supply a 
firm of Government contractors with a large 
quantity of 18-pounder steel clips required by 
the latter to fulfill their Government contract. 
The contractors, however, were by the terms of 
the contract to supply the manufacturer with 
the steel needed to manufacture the clips. This 
they never did. Thereupon the manufacturer 
sued for breach of contract, and claimed as 
damages the loss of the presumed profit they 
would have made had the contract been per- 
formed, i. e., the difference between the contract 
price and the estimated cost of manufacture. 
At the trial it was alleged that the manufactur- 
ers had only a limited plant capacity; that 
they had in fact more contracts than they 
could perform; and that, notwithstanding the 
defendants’ failure to supply steel, the plain- 
tiffs had their plant and hands fully employed 
on equally profitable contracts which they must 
have refused if they had in fact been under 
the necessity of going on with the defendants’ 
contract. . 

The trial court excluded all evidence of plain- 
tiff’s ability to care for his other business as 
res inter alios acta. But the House of Lords 
(Lord Dunedin dissenting) took another view 
and reversed the case with instructions to the 
lower court to admit the evidence as bearing 
on the question of damages. 

The issue raised by this class of evidence 
would seem to be clearly irrelevant unless it 
could be shown that plaintiff was not in a 
position to carry out the contract and had not 
intended to carry out the contract. But the 





danger in admitting any evidence of this char- 
acter is that it opens up a wide field of col- 
lateral inquiry to which it will be difficult to 
set any bounds. 


The House of Lords takes the position, how- 
ever, that it would be clearly inequitable to 
allow plaintiff to recover all the estimated 
profits of a contract which it could not possibly 
have carried out. If defendant can show, ac- 
cording to the House of Lords, that plaintiff 
could not have carried out the contract without 
a loss or if he could show that plaintiff had 
intended to breach the contract, then the evi- 
dence is relevant on the question of damages. 
For in such a case the plaintiff has not been 
damaged. 


While we appreciate the strict equity in the 
argument of the House of Lords’ opinion we are 
inclined, on practical grounds, to favor the 
argument of Lord Dunedin, who declared that 
such evidence was clearly irrelevant, if for 
no other reason than that one who breaks 
a contract for his own ends ought not to be al- 
lowed to say that if he had not broken- it, 
the other party would have been obliged to 
break it himself or suffer a loss. 








THE ENFORCEMENT OF THE 
ALIEN PROPERTY LAW _ BE- 
FORE AND AFTER THE WAR.* 


Creation of Office of Alien Property Cus- 
todian.—The office of Alien Property Cus- 
todian was created by an Act of Congress, 
known as the Trading with the Enemy 
Act, approved October 6, 1917. Under 
this law and executive orders issued in 
pursuance thereof, it became the duty of 
all persons in this country having the 
custody or control of any property of 
whatsoever nature belonging to, held 
for, or owing to an enemy person, to 
make report thereof to the Alien Prop- 
erty Custodian, by whom it was to be 
administered with all the powers of a 
common law trustee. The Act in defin- 


*This article was delivered as an address at 
New York, December 10, 1918, before the New 
York City Bar Association. We have been re- 
quested to publish it because of many important 
facts and suggestions which it contains.—Editor. 
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ing enemy persons, following existing 
precedents, makes residence and not na- 
tionality the test of enemy character. 
All persons of whatever nationality, in- 
cluding partnerships and corporations, 
residing or doing business in the terri- 
tory of enemy nations, or in the territory 
occupied by the armed forces of the 
enemy, are enemy persons. The Act 
also puts allies of enemies in the same 
class with enemies, so that the Alien 
Property Custodian was empowered to 
demand and take over all property lo- 
cated or having its situs within this 
country which is owned by, held for, or 
owing to persons, partnerships or cor- 
porations resident or doing business in 
Germany, Austria-Hungary, Bulgaria 
and Turkey, and in those portions of 
Belgium, France, Russia and the Balkans 
which were occupied by the armed forces 
of the enemy at the time the property 
was reported to the Alien Property Cus- 
todian. 


The right to demand and take over 
such enemy property is primarily vested 
in the President and need only be con- 
veyed, transferred, assigned, delivered 
or paid over to the Alien Property Cus- 
todian when the President, after investi- 
gation, shall determine it is enemy- 
owned, and then only “if the President 
shall so require”; thus giving to the 
executive the fullest discretion as to 
what enemy property shall be taken and 
what shall be left in the hands of its 
private custodians. The power and dis- 
cretion vested in the President by the 


section of the Act just referred to were ] 


delegated by executive order to the Alien 
Property Custodian, and he has exercised 
the discretion lodged in him through 
various general rules and regulations. 


The office.of Alien Property Custodian 
was filled by the appointment of the 
President on October 22, 1917, so that 
the office has been in operation abcut 
thirteen months. At the close of busi- 





ness on December 5, 1918, 32,684 reports 
of enemy property had been‘ received. 
The property of each enemy -person is 
treated in the office as a trust and ad- 
ministered by an organization which is 
built upon the general lines of a trust 
company. The number of separate 
trusts now being administered amounts 
to 29,753 and have an aggregate value 
of $506,400,500.94. About 9,000 of these 
cases are covered by reports in which the 
administration has not yet reached the 
stage of valuation. And several thous- 
and more have been entered upon the 
books at nominal values, awaiting ap- 
praisement which is proceeding as rapid- 
ly as the force of the office will permit. 
When the entire number of trusts re- 
ported shall have been finally opened on 
the books and the readjustment of values 
consequent upon appraisal shall have 
been completed, it is safe to say that the 
total value of the enemy property in the 
hands of the Alien Property Custodian 
will reach $800,000,000. 


Finding and Seizing Enemy Property. 
—Although the law required all persons 
having the custody of enemy property to 
make report within sixty days to the 
Alien Property Custodian, to the last 
day, December 20, 1917, less than 13,000 
reports had been filed; 18,000 more have 
been filed since, chiefly owing to the in- 
sistent efforts of our Bureau of Investi- 
gation in locating by various means the 
hiding places of enemy property. 


In many instances months of careful 
and painstaking investigation on the part 
of competent lawyers and through in- 
vestigators were required to disclose the 
real facts; to tear off the camouflage un- 
der which the enemy ownership in hun- 
dreds of cases had been carefully and 
skillfully concealed. The commonest de- 
vice resorted to by the enemy owners 
was the transfer of their property to 
their friends or agents in this country 
without valid consideration or upon con- 


~ 




















XUM 


VoL. 88 


CENTRAL LAW JOURNAL 119 








sideration to be fixed after the war, and 
payable out of the business itself at a 
time when the parties conceived that 
normal business conditions would be re- 
stored. Businesses individually owned 
were frequently transferred to hastily 
formed corporations; the transfer often 
being made by the American agent of 
the German owner under his general 
powers. Not infrequently the agent un- 
dertook to sell the property of his prin- 
cipal to corporations whose stock was 


‘held by himself or his friends, the cor- 


poration converting the enemy owner- 
ship into a liability to the enemy for a 
fraction of its value, payable after the 
war or in 1920, and in one case as late 
as 1937. 


In working out their plans, the Ger- 
man owners frequently had the assistance 
of capable American counsel, who in 
most cases carried out the details of the 
transaction in entire good faith and with- 
out ulterior motive, being without knowl- 
edge of the under-lying purpose of the 
parties. Most of these lawyers feeling 
that the interest of their country was 
paramount to those of their clients, as- 
sisted us in developing the real facts 
from which we were able to draw con- 
clusions as to actual ownership of the 
property. In very few cases have we 
discovered Américan lawyers active par- 
ties to conspiracies to defeat the belliger- 
ent rights of the United States, or to 
hide the property of enémies from the 
governmental authorities. 


In approaching all these cases we have 
been guided constantly by the standard 
set up by the Supreme Court of the 
United States in similar cases, generally 
involving seizure and condemnation of 
vessels at sea in time of war. As stated 
in a recent case: 


“The opportunities for fraud being 
great, the circumstances attending a sale 
are severely scrutinized and the transfer 
is not held to be good if it is subjected 





to any condition or even tacit under- 
standing by which the vendor keeps an 
interest in the vessel or its profits and 
control over it, a power of revocation or 
a right to its restoration at the close of 
the war.” 


Wherever the facts seem to justify the 
conclusion that the transfer of property 
has been made in contemplation of the 
war to defeat the belligerent rights of 
the United States, to avoid the effects 
of an anticipated Trading with the 
Enemy Act, or with a view of resuming 
the antebellum status at some time in 
the future, we have not hesitated to cut 
through the contracts, conveyances, ob- 
ligations and trust agreements by which 
the parties have sought to conceal their 
real purposes and have declared the prop- 
erty to be enemy-owned. In most cases, 
after our thorough investigation, con- 
fessions of the parties have verified our 
suspicions and fortified our conclusions. 
In other cases sturdy resistance has been 
met all along the line and delivery made 


‘to the Alien Property Custodian only 


under protest. In but one or two cases, 
however, did this protest reach the stage 
of litigation before the armistice was 
signed. 


With the cessation of hostilities some- 
thing of a new fighting spirit has de- 
veloped, and lawyers who, while the war 
was on, would have been unwilling to 
play any part in resisting the just de- 
mands of the government in the taking 
of enemy property, have not hesitated 
to throw all sorts of obstacles in the path 
of the Alien Property Custodian and to 
invoke the aid of the courts to sustain 
transactions which, as patriotic Ameri- 
cans, they would have been first to con- 
demn while the war was being fought. 
It seems not improper for me ‘to say 
that lawyers ought to be no less loath 
now than heretofore to involve them- 
selves in the machinations of enemy per- 
sons seeking to prevent the agencies of 
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the government from carrying out the 
expressed will of the Congress. 


The legislative intent was plainly that 
all enemy property, concealed as well as 
disclosed, should be placed entirely be- 
yond the control or influence of its for- 
mer owners, where it cannot by eventu- 
ality yield aid or comfort to the enemy 
directly or indirectly. Until the peace 
terms are finally signed and the ultimate 
disposition of enemy property determined 
by the act of Congress, it shall be the 
firm purpose of the Alien Property Cus- 


todian to carry out the will of the Con-— 


gress in respect thereto. Neither litiga- 
tion nor threat of litigation ought to be 
interposed to stay that purpose. The 
Trading with the Enemy Act makes am- 
ple provision for the full protection of 
American citizens whose just claims or 
property rights may be affected by the 
administration of the Alien Property 
Custodian’s office. Property in his 
hands is im custodia legis in a large 
sense, and the government can be relied 
upon at the conclusion of the war to 
make adequate provision for the just dis- 
position and distribution of all this 
property. 

Power of Congress to Authorize Seisz- 
ure.—In a state of war every citizen be- 
comes a belligerent and his duty as a 
belligerent during the emergency may 
supplant and suspend his rights as a 
citizen in a state of peace. The war 
power is of necessity an inherent power 
in every sovereign nation. It is the 
power of self-preservation and_ that 
power has no limits other than the extent 
of the emergency. Of that emergency 
and the measures necessary to meet it, 
the Congress is the sole judge in the 
field of legislation and the commander- 
in-chief in the field of action. The Fifth 
Amendment to the Constitution does not 
operate against the exercise of the war 
power, and there can be no doubt that 
the right given by Congress to the 








executive, after investigation, to demand 
and seize enemy private property in this 
country is a legitimate exercise of the - 
war power. 


In the case of Brown vs. United States’, 
Chief Justice Marshall, speaking for the 
Court, said: 


“Respecting the power of government 
no doubt is entertained. That war gives 
the sovereign full right to take the per- 
sons and confiscate the property of the 
enemy wherever found is conceded. The 
mitigations of this rigid rule, which the 
humane and wise policy of modern times 
introduced into practice, will more or 
less affect the exercise of this right, but 
cannot impair the right itself. That 
remains undiminished, and when the 
sovereign authority shall choose to bring 
it into operation, the judicial department 
must give effect to its will. 


The Court then went on to discuss the 
nature of the consideration leading to 
the exercise of the congressional power 
to confiscate property: 


“Commercial nations, in the situation 
of the United States have always a con- 
siderable quantity of property in the 
possession of their neighbors. When war 
breaks out, the question what shall be 
done with enemy property in our coun- 
try is a question rather of policy than 
of law. The rule which we apply to the 
property of our enemy will be applied 
by him to the property of our citizens. 
Like all other questions of policy, it is 
proper for the consideration of a depart- 
ment which can modify it at will; not 
for ‘the consideration of a department 
which can pursue only the law as it is 
written. It is proper for the considera- 
tion of the legislature, not of the execu- 
tive or judiciary.” 


In the case of Miller v. United States,” 
the Court said: 


“But if the assumption of plaintiff in 
error is not well made; if the statutes 
were not enacted under the municipal 
power of Congress to legislate for the 
punishment of crimes against the sove- 
retgnty of the United States; if, on the 


(1) 8 Cranch 110. 
(2) 11 Wall, 268. 
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contrary, they are an exercise of the 
war powers of the government, it is 
clear they are not affected by the re- 
strictions imposed by the 5th and 6th 
Amendments. This is understood to 
have been conceded in the argument. 
The question, therefore, is, whether the 
action of Congress was a legitimate ex- 
ercise of the war. power. The Consti- 
tution confers upon Congress, expressly, 
power to declare war, grant letters of 
marque and reprisal, and make rules re- 
specting captures on land and water. 
Upon the exercise of these powers no 
restrictions are imposed. Of course the 
power to declare war involves the power 
to prosecute it by all means and in any 
manner in which war may be legitimately 
prosecuted. It therefore includes’ the 
right to seize and confiscate all property 
of an enemy and to dispose of it at the 
will of the captor. This is, and always 
has been, an undoubted belligerent right. 
If there were any uncertainty respecting 
the existence of such a right, it would 
be set at rest by the express grant of 
power to make rules respecting captures 
on land or water.” 


Power of Courts to Review or Control 
Alien Property Custodian—The power 
to seize enemy property is a great eco- 
nomic weapon appropriately placed in 
the hand that holds supreme command 
of the military weapon; it deprives the 
enemy of property which would other- 
wise be within reach of the power of the 
enemy, and at the same time furnishes 
to the capturing powers means for car- 
rying on the war. ‘The property em- 
braced in the demands of the Alien 
Property Custodian belongs to the class 
which is in legal contemplation within 
the reach of the power of the enemy. 


What then is the basis of the sug- 
gestion that the Courts have some in- 
herent power—none is conferred by the 
terms of the Act—to supervise, review 
or restrain the exercise of the constitu- 
tional power in Congress to regulate 
captures of property? It has ever been 
true of the English-speaking people that 
liberty and life enjoy greater protection 





under the law than does property. The 
suggestion would not be tolerated that 
the Courts guard more jealously the 
rights of the citizen in and to property 
than his rights to his liberty and his life. 
Furthermore, the capture of property is 
inherently an executive, not a judicial 
act. The fact that judgment is required 
does not determine that the act is neces- 
sarily judicial. To the contrary, the 
executive can and must investigate and 
determine the facts and disputed facts 
in matters committed to the executive 
judgment as effectively and conclusive- 
ly as must and can the judiciary where 
its power is invoked. 


It must be obvious, upon the whole, 
that the Congress has the power to make 
rules respecting captures on land and 
water without any limitation whatsoever 
except perhaps such, if any, as may exist 
in the law of nations, and that Congress 
employed unmistakable language to 
make clear its intent that the sole power 
of capture should be in the executive, 
that the sole power to investigate and 
determine enemy character and enemy 
ownership should be in the executive, 
and that the Courts should lend their 
aid to the enforcement of congressional 
policy; but in no event should interfere 
to embarrass the executive in wielding 
this economic. weapon in the national de- 
fence. But the Congress, nevertheless, 
recognized the justice of making pro- 
vision for the ratification of possible 
mistakes and provided remedies for just 
and proper claims. It enacted Section 
9, which authorizes the filing by any per- 
son not an enemy or ally of enemy of 
any claim with the Alien Property Cus- 
todian which asserts an interest, right or 
title in any money or other property con- 
veyed, transferred, assigned, delivered or 
paid to the Alien Property Custodian 
and held by him or by the Treasurer of 
the United States. It provides, more- 
over, a simple, expeditious and inexpen- 
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sive remedy for executive relief. Any 
claimant failing to obtain executive re- 
lief or preferring not to seek it, has his 
remedy in the district courts of the 
United States. But let it be noted that 
the remedy is not available except in re- 
spect of -property actually conveyed, 
transferred, assigned, delivered or paid 
over. Property or money required to be 
conveyed, transferred, assigned, deliv- 
ered or paid over is not subject to any 
relief until there has been compliance 
with the executive demand. The Courts 
are shut to suitors who would obstruct 
the executive in the prosecution of the 
war. They are at once open to those 
who comply with the executive demands. 
German Industrial Menace. — When 
the original Trading with the Enemy 
Act was passed, a full realization of the 
German industrial menace had _ not 
dawned upon the law-making body. 
The design of Germany in planting an 
industrial and commercial army upon 
American soil was only vaguely felt, and 
Congress followed the custom of other 
wartime legislation in making provision 
for the conservation and safekeeping of 
enemy-owned property in this country, 
without any attempt to employ the power 
of the government as a war weapon to 
destroy the German hold upon American 
industry and commerce. The Alien 
Property Custodian was given the pow- 
ers of a common law trustee to manage 
and operate the property within his con- 
trol, and to dispose of the same only if 
and when necessary to prevent waste 
and protect the property. The adminis- 
tration of these enemy properties, and 
especially the management of the large 
industrial corporations, brought many 
advantages to the government. 


Corporations enemy-owned which had 
refused during the world war to sell their 
products to the allies, and which upon 
our entrance into the war evaded the 
taking of contracts to produce articles 





necessary in prosecuting the war, were 
promptly put upon war work under the 
direction of the Alien Property Custo- 
dian. Many mills and factories which 
otherwise would have been idle on- 
lookers as far as prosecuting the war was 
concerned, and would have earned great 
profits from purely civilian work, were 
made to join the industrial corps of the 
American war machine. Minute and 
thorough-going examinations of the 
books of those companies disclosed in 
many cases failure to pay their part of 
the federal taxation necessary to support 
the war, and under their operation by 
the Alien Property Custodian millions 
of dollars of income and excess profits 
taxes, which might otherwise have been 
successfully hidden from the revenue col- 
lecting authorities, have been disclosed 
and paid to the government. 

After a large bulk of this enemy prop- 
erty had come under one hand, and we 
were able to piece together the picture 
of Germany’s industrial aggression dur- 
ing the last forty years, there came not 
only a fuller realization of the hostile 
nature of Germany’s industrial investment 
in America, but also of the powerful 
weapon against the foe which lay ready 
at our hands. The Congress then adopt- 
ed the Americanization idea’ On March 
28, 1918, an amendment to the Trading 
with the Enemy Act was passed, giving 
to the Alien Property Custodian the gen- 
eral power of sale, providing only that 
enemy property should be sold at public 
auction to American citizens, except in 
cases where the public interest would 
best be served by private sale, to be de- 
termined by the President. Under this 
amendment it has been possible for the 
Alien Property Custodian to make a big 
start in the work of divorcing German 
capital from American industry. When 
I came to carrying out my selling pro- 
gram, however, I met with two very 
serious obstacles. I found that some of 
the most important of the German-owned 
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industries in this country were operating 
under patents issued by the United 
States government to German subjects, 
which patents were being used and en- 
joyed by the American corporations 
owned by the enemy, and which had 
never been formally assigned and were 
still the property of the German subjects. 
We found further that Germany had 
taken out thousands of American patents 
upon articles produced under similar 
patents in Germany, for the sole purpose 
of preventing the manufacture of the 
patented article in this country, and 
thereby forcing the importation of the 
German product into the American mar- 
kets. No domestic encouragement of 
any sort can operate to build up an 
American business in the face of such 
conditions. This was particularly true 
in all chemical lines. We have to con- 
fess, I think, that Germany has been 
ahead of America in the commercial ap- 
plication of the science of chemistry. 
The great dyestuff, pharmaceutical and 
chemical business which Germany built 
up gave her a practical monopoly of the 
American markets, either because she 
controlled subsidiary corporations here 
which were permitted to use some of 
her patents, or because she effectually 
shut off American effort by preventing 
the development of chemistry and its 
uses in industry in this country by her 
patents of processes and products. 


The Trading with the Enemy Act did 
not permit me to demand and take over 
these enemy-owned patents. Conse- 
quently, I faced the possibility of being 
required to sell American corporations 
to American citizens divested of their 
chief assets; and more than that, of sub- 
jecting the American purchasers to ruin- 
ous competition with the cartel-con- 
trolled industries of Germany in some 
lines where American markets had been 
closed to American producers by Ger- 
man patent monopoly here. Germany, 





by the way, early in the war appreciated 
the value of American patents held in 
Germany and took steps to place them 
effectively in German hands. 


The other obstacle was the difficulty 
in making title to American purchasers 
of stock, bécause the certificates repre- 
senting the enemy-ownership were be- 
yond our reach, being in the strong boxes 
of the owners in the enemy countries. 
By an amendment of the Trading with 
the Enemy Act, approved November 4, 
1918, both these obstacles have been re- 
moved. The Alien Property Custodian 
was thereby empowered to demand and 
take over enemy-owned patents and to 
require corporations to issue to him new 
certificates of stock in lieu of certificates 
which cannot be produced for transfer 
by reason of their being in the enemy 
country. It thus became possible for the 
Alien Property Custodian to proceed to 
carry out his purpose to sell at public 
auction to American citizens all of the 
interests of enemy persons in American 
industrial and commercial business, 
where that interest was large enough to 
either influence or control the business. 


Time and Methods of Final Account- 
ing—Whatever accounting is to be 
made when the war is over for enemy 
property taken here during the war, so 
far as that accounting affects investment 
in American industry, must be for the 
money value thereof and not for the 
thing itself. Without attempting to 
prophesy what may be done with the 
proceeds, for this must remain to be 
settled by the Treaty of Peace, it is safe 
to say that the business which the 
Germans built up in America will be for- 
ever lost to them. No other course is 
compatible with the safety of American 
institutions. No other course will make 
the American field of industry and com- 
merce “safe for democracy,” for the Ger- 
man autocracy was quite as apparent in 
its economic exploitation of the world 
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as in its governmental and military 
domination of central Europe. 


The question is repeatedly asked: 
What has Germany done with American 
property in the German Empire? It 
may be answered in a few words. She 
has done just as we have done, keeping 
constantly a little ahéad of us and pro- 
testing that she has resorted to liquida- 
tion and sale only as a matter of reprisal. 
With this excuse, she liquidated or sold 
American ‘property before the general 
power of sale was conferred on the Alien 
Property Custodian by Act of Congress. 
She has sold the property of American 
and neutral citizens resident in Germany, 
down to household goods and wearing 
apparel, which has never been done here; 
she has organized corporations, under 
official control, to purchase at ridiculous 
prices, syndicate and control all the 
plants in certain industries having 
French, British and American interests, 
all before similar action was taken in the 
United States and allied countries. It 
has been a sort of “retaliation before the 
fact.” 


There can be no question either as to 
the legality or the wisdom of the an- 
nounced policy of the Alien Property 
Custodian to continue the liquidation 
and sale of enemy-owned businesses in 
his hands. In the first place Germany 
and the United States are still at war. 
The Trading with the Enemy Act is 
still in force. Some fantastic arguments 
have been made to the effect that the 
war is really over because the President, 
in his message to Congress defining the 
terms of the armistice, added “thus the 
war comes to an end,” The Trading with 
the Enemy Act defines the end of the 
war with precision. It provides that it 
shall be “the. date of proclamation of 
exchange of ratifications of the Treaty 
of Peace, unless the President shall by 
proclamation declare a prior date, in 
which case the date so’ proclaimed shall 





be deemed to be the “end of the war.” 
One interested party has filed a brief 
with the Alien Property Custodian seri- 
ously contending that the President’s 
remark in his message to Congress con- 
stituted a proclamation declaring a date 
prior to the exchange of ratification as 
the end of the war. But I can hardly 
believe that such a contention will be 
supported by the profession generally, 
much less will it be agreed to by any 
court. 


Again, enemy property which is now 
being sold was all demanded and taken 
over by the Alien Property Custodian 
many months before the armistice was 
signed, and the jurisdiction of the Alien 
Property Custodian having attached 
there can be no legal reason why the 
signing of the armistice should operate 
to prevent the change of character of 
that ‘property which is the only effect of 
the sale. The proceeds, constituting the 
fair and adequate value of the property, 
are deposited in the Treasury of the 
United States and held for precisely the 
same uses as the property itself was held. 


It is not necessary te forecast the 
Treaty of Peace to hazard the prophecy 
that all American citizens whose prop- 
erty has been taken in enemy countries 
will under some form of administrative 
law present their claims for allowance 
to this government, which will see that 
they are properly reimbursed for their 
losses. The United States will hardly 
be expected to pay these losses out of its 
own funds when it has at hand more 
than sufficient property belonging to 
German subjects whose claims against 
us will doubtless be provided for by their 
own government in the same manner. 
By a simple process of offsetting and 
adjusting these claims between the 
United States and the allied nations on 
the one hand, and the central. powers on 
the other, each government will have 
sufficient property belonging to the 
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enemy to provide for the claims of its 
own nationals. Such a plan as this, 
which seems to me to be firmly grounded 
on the precedents, will require the liqui- 
dation, extending possibly over a long 
period of time, of all the enemy property 
in this country. There would be no 
actual confiscation of private property in 
such a plan, for each government would pay 
the claims of its own people and have the 
property of its enemies with which to pay 
them. 


To turn over the German property in 
this country to its former owners in kind 
would be in effect a confiscation of the 
property, for the bitter resentments ac- 
cruing from this awful war are such that 
human nature would have to be re- 
constructed before the German would be 
welcome as a business man upon Ameri- 
can soil, within the next decade at least. 
If the American corporation whose stock 
is owned by German subjects were 
turned back tomorrow to the control of 
its former owners, its business would 
melt away, its assets would shrink and 
its former good-will as a going business 
would become a distinct liability. The 
German investor would save little out 
of the resulting wreck Foreseeing dis- 
aster, the German owners of American 
securities in all lines of industry would 
either dump them upon the American 
market with resultant disarrangement in 
finance and commerce, or conceal their 
ownership behind dummies who would 
seek to deceive the American public. 
Either result would be unfortunate and 
should be avoided. 


The work of the Alien Property Cus- 
todian has been distinctly a lawyer’s job. 
It is one of the few agencies for con- 
ducting war operations where the lawyer 
as such could wield an effective blow in 
his country’s cause. Hundreds, even 
thousands, of lawyers have participated 
in this great work, and theirs will be the 
glory if, in the great business of captur- 





ing enemy property in this country, we 
have weakened the enemy and strength 
ened our country in time of war, and 
moved forward with decisive step to 
greater progress for our people in the 
paths of eevrlasting peace and universal 
freedom. 
A. MircHer, PALMER. 
Washington, D. C. 








PARTNERSHIP—STOCKHOLDERS OF COR- 
PORATION. 





LOOK v. WATSON et al. 





Supreme. Judicial Court of Maine. Nov. 25, 1918. 





104 Atl. 850. 





One who holds himself out as a partner is 
liable to another who, believing in and relying 
upon such partnership, enters into a contract 
involving the giving of credit to it, even though 
the former is not a partner, and notwithstand- 
ing that such supposed partnership is in fact, 
but without plaintiff’s knowledge, a corporation. 





DEASY, J. John H. Look brings this action 
of assumpsit on account annexed against C. A. 
Watson, R. A. Watson and George Watson, 
as co-partners under the name of C. A. Watson 
& Sons. A check is also declared upon, but 
not printed. The case comes to the law court 
upon exceptions to the ruling of the presiding 
justice, directing a verdict for the plaintiff. 


(1) The defendants allege and prove that 
“C, A. Watson & Sons” is the name of a cor- 
poration. This fact is not decisive. It is not 
very material, unless it also appears that the 
dealings involved in this action were between 
the plaintiff and that corporation. The plain- 
tiff, on the other hand, contends that his deal- 
ings were with a partnership doing business 
under the same name. He claims further that, 
if he has not proved the partnership, he 
has at least proved facts and circumstances 
which estop the defendants from denying its 
existence and its liability. 


(2) A defendant who holds himself out as 
a partner is liable to a plaintiff who, believing 
in and relying upon such partnership, enters 
into a contract involving the giving of credit 
to it. This principle applies although the de- 
fendant is not a partner and notwithstanding 






























































126 





CENTRAL LAW JOURNAL No. 7 








that such supposed partnership is in fact, but 
without the plaintiff's knowledge, a corpora- 
tion. 

The bare statement of this principle defines 
the status of the defendant, C. A. Watson, as 
shown by undisputed evidence. 


(3) In the autumn of 1917 a large business 
in buying and shipping apples was conducted 
in Maine by C. A. Watson & Sons. This busi- 
ness was so carried on not only with the full 
knowledge of the defendant, C. A. Watson, but 
in some transactions with his active partici- 
pation. The plaintiff received several checks 
signed, “C. A. Watson & Sons, by J. P. Bar- 
rett, Agent.” The name “C. A. Watson & Sons” 
signifies to the ordinary mind not a corpora- 
tion, but a partnership of which C. A. Watson 
is a member. The plaintiff was engaged by 
Joel P. Barrett to buy apples for this concern. 
Barrett did not inform the plaintiff that C. A. 
Watson & Sons was a corporation. He did not 
know it himself. At the Exchange Hotel, be- 
fore the apples sued for were shipped, Barrett 
introduced the plaintiff to C. A. Watson as the 
“gentleman that was buying apples for him.” 
The defendant, C. A. Watson, now says in 
substance: 


“My name as used in connection with C. A. 
Watson & Sons did not mean me. It was mere- 
ly a part of the name of a corporation in which 
I was not interested, either as officer, director, 
or stockholder.” 


But he said nothing tantamount to this, 
either to the plaintiff or Barrett, and said noth- 
ing and did nothing to correct in the mind of 
the plaintiff the very natural inference that 
he was dealing with a partnership in which 
C. A. Watson was concerned. 


No question can well be raised as to the 
plaintiff’s belief in and reliance upon the lia- 
bility of C. A. Watson. Upon the undisputed 
evidence above summarized, C. A. Watson held 
himself out as a partner, and is liable to the 
plaintiff as such. 

This conclusion is abundantly supported by 
authorities. 


Speer v. Bishop, 24 Ohio St. 598. This case 
arose under practice corresponding with a pe- 
tition for review. The original action was 
against Henry Speer and others as co-partners 
under the name of Henry Speer & Cu. It ap- 
peared that Henry Speer was not a member 
of the firm at the time the goods sued for were 
sold, and that there had been no previous deal- 
ings between the plaintiffs and the firm of 
Henry Speer & Co. The court in its opinion 
says: 





“His (Henry Speer’s) consent to such use 
of his name was, in effect, a continuing repre- 
sentation, to those ignorant of the facts, that 
he was one of the firm.” 

Hamilton v. Davis et al. (Sup.) 90 N. Y. 
Supp. 370. The defendants were sued as part- 
ners under the name of Davis & Darcy, upon 
a contract signed, “Davis & Darcy, per Chas. 
L. Young.” Davis & Darcy was in fact (un- 
known to the plaintiff) a corporation, and the 
defendants contended that the action should 
have been brought against the corporation. 
The court holds: 


“These circumstances justified the court be- 
low to hold that the defendant Davis was es- 
topped from denying that the contract was 
made with a firm of which he and Darcy were 
the members. * * * 

“It was apparent that the plaintiff was in- 
duced by Davis & Darcy to believe that she 
was contracting upon the faith of their lia- 
bility as individuals and members of a firm. 
* * * The corporation bore a name, to their 
knowledge, and with their approval and con- 
sent, which would ordinarily indicate a co- 
partnership, rather than an incorporated body.” 

Bourgeois v. Bustanoby, 78 Misc. Rep. 404, 
138 N. Y. Supp. 366. This was an action for 
goods sold upon an order signed, “Bustanoby 
Bros., per Louis Bustanoby.” The defendants 
proved in defense that Bustanoby Bros. was 
a corporation. In ordering judgment for the 
plaintiff the court says: 

“The mere fact that a corporation existed 
under the name of Bustanoby Bros. does not 
prevent stockholders from making contracts 
individually, and, if they do make such con- 
tracts, they are personally liable; nor does it 
preclude the stockholders from forming a firm, 
and doing business under a firm name, even 
though the corporation may have also adopted 
the same name. In this cause the order was 
given under circumstances equivalent to a di- 
rect representation that the firm of Bustanoby 
Bros., composed of Louis, Andre and Jacques 
Bustanoby, was giving the order, and the plain- 
tiff had a right to make the contract with them 
and to hold them liable.” 


See, also, the following authorities: Haug 
v. Haug, 193 Ill. 645, 61 N. E. 1053; Kahn v. 
Bowden, 80 Ark. 23, 96 S. W. 126, 10 Ann. 
Cas. 132; Cirkel v. Croswell, 36 Minn. 323, 31 
N. W. 513; Kritzer v. Sweet, 57 Mich. 617, 24 
N. W. 764; Harris v. Crary, 67 Tex. 383, 3 
S. W. 316; Ellis v. Jameson, 17 Me. 235; Rice 
v. Barrett, 116 Mass. 312; Smith v. Hill, 45 Vt. 
91, 12 Am. Rep. 189. 

We think that the liability of C. A. Watson 
is abundantly shown. 

But the verdict is against C. A. Watson, R. 
A. Watson and George Watson. 

Whatever may be true of R. A. Watson, the 
undisputed evidence shows that George Wat- 
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son was not a partner of C. A. Watson. It is 
not proved that he held himself out as such. 


(4) The fact that no affidavit under Su- 
preme Judicial Court rule 10 (70 Atl. viii) was 
filed is not decisive. 


A defendant sued as a partner, who files 
no affidavit, but who challenges the existence 
of the alleged partnership, is precluded from 
demanding affirmative proof on that issue, but 
not from introducing negative proof. When 
not seasonably and on oath denied, the exist- 
ence of an alleged partnership is prima facie, 
but not conclusively, presumed. MHewins v. 
Cargill, 67 Me. 554. 


Misjoinder was not pleaded in abatement. 
It was not necessary. 


(5) In actions of contract, when the situa- 
tion does not appear upon inspection of the 
pleadings, nonjoinder must be pleaded in 
abatement, but misjoinder is available under 
the general issue. 


“It is a well-established principle in the 
English law that in assumpsit, where too 
many defendants are joined, the plaintiff must 
fail in his action, though he prove an express 
or implied promise against some of them.” 
Cutts v. Gordon, 13 Me. 478, 29 Am. Dec. 520. 


“If it (misjoinder) appears on the pleadings 
it gives rise to a demurrer; if it appears at the 
trial, to an adverse verdict.” State v. Chand- 
ler, 79 Me. 174, 8 Atl. 533. 


(6) Under the authority of R. S. c. 87, § 14, 
the plaintiff by amendment might have stricken 
out the name of any defendant not liable. 


(7) This not having been done, and the 
verdict being general against all defendants, 
the entry must be: 

Exceptions sustained. 


Note—Estoppel in Making Corporation a Part- 
nership—There is no case of which we know 
that illustrates the wide reach of estoppel better 
than does the instant case. It is more compre- 
hensive than Hamilton v. Davis, 90 N. Y. Supp. 
370, to which it cites, for in that case defendants 
not only knew of the corporate entity, but they 
were stockholders of it and in full control of its 
affairs. It was said: “It was apparent that plain- 
tiff was induced by Davis & Darcy to believe that 
she was contracting upon the faith of their lia- 
bility as individuals and members of a firm. * * * 
while they furtively intended to escape liability 
by asserting that the contract was made with a 
corporation bearing the firm’s name.” Under 
such circumstances it became unnecessary to rule 
there was a partnership transaction at all. Plain- 
tiff should have been able to recover against both 
defendants upon the theory that as contracting 
parties they were jointly and severally liable. 

The Supreme Court of the United States has 
held that where defendants deal as partners 





they will be held to such situation, though in fact 
there is no partnership but a corporation. Mc- 
Gowan v. Am. Tan Bark Co., 121 U. S. 575, 7 
Sup. Ct. 1315, 30 L. Ed. 1027. 


And in Indiana it was held that where an 
individual carries on business and sells out same 
to another who continues the’ business under the 
same business name, the seller is responsible in 
analogy to the rule as to a retiring partner of a 
firm. Etterson v. Leeds, 97 Ind. 336, 49 Am. 
Rep. 458. 


In Cummings Mfg. Co. v. Smith, 113 Me. 349, 
93 Atl. 968, the question discussed was whether 
directors of a corporation were liable or not to 
a creditor as partners. The court said: “The 
broadest definition of partnership should be in- 
voked to cover the relation of the defendants 
to the plaintiff in this case. At least technicality 
of definition should not be allowed to defeat the 
plaintiff’s suit. It should be observed that a 
partnership is not what the associated parties 
say it is, nor what they think it is, nor does it 
depend upon any particular agreement, but is an 
inference of law from existing facts.” And on 
the facts, in the case at bar, it was said: “For 
these defendants, themselves, officers of the cor- 
poration, knowing all the facts, to allow the 
plaintiff to give credit, in ignorance of the facts, 
can be regarded as nothing less than withhold- 
ing information which it was their duty to dis- 
close, if they would bring themselves within the 
requirements of law. * * * Withholding material 
information when it ought to be given has been 
regarded as evidence of fraud from time im- 
memorial.” 


In Reid v. Kreling’s Sons Company, 125 Cal. 
117, 57 Pac. 773, it was held that where members 
of a partnership converted it into a corporation 
and the latter took the assets of the former and 
conducted the business just as before and used 
the very books of the partnership, the partners 
are estopped from claiming that they were not 
liable to creditors in that relation, the corporate 
name being substantially the same as the former 
partnership name, and the suing creditor having 
no notice of the change. . 


As bearing some resemblance to the instant 
case, that of Speer v. Bishop, 24 Ohio St. 598, 
is cited by it. That case says: “The fair in- 
ference to be drawn, it seems to us, from the 
fact that the father allowed his name to be con- 
tinued as an ostensible member of the firm, is, 
that he intended to give to his son the benefit 
with the public of his credit. To the extent, 
therefore, that third persons were induced to 
trust the new firm on the faith that he was a 
member, he ought, upon the principle of good 
faith, to -be estopped from denying the fact.” 
But, on selling his interest in the business, the 
father appears to have given full notice of that 
fact and there had been no previous dealings 
with either the old or the new firm. This ruling 
appears especially harsh. 


As we began with saying, however, the reach 
of the principle of estoppel fairly established by 
evidence is quite great and whether a particular 
case comes within it, is most often purely a ques- 
tion of fact. 
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ITEMS OF PROFESSIONAL 
INTEREST. 





REPORT OF THE MEETING OF THE 
WYOMING STATE BAR ASSOCIATION. 





The Wyoming State Bar Association met at 
Cheyenne on January 17th and 18th. From 
reports we have at hand the meeting was very 
successful and largely attended. In fact, there 
was a larger attendance than at any meeting 
held recently. 

On the night of January 17th, Hon. Henry 
McAllister, Jr., of Denver, delivered an ad- 
dress entitled, “A World Peril and the Duty 
of the Bar.” Other addresses were as follows: 
“Oil Placers—Legislation, Discovery and Ex- 
penditures,” by Hon. A. C. Campbell of Cas- 
per; “Early Reminiscences of the Bar,” by 
Hon. M. C. Brown of Laramie. 

The address of Mr. Campbell attracted spe- 
cial attention, as it was on a subject of wide 
importance because of recent oil discoveries 
on the mining lands of Wyoming. We have a 
promise that a copy of this address will be 
sent us and we shall try to give it to our read- 
ers for the benefit of those who are expected 
to give advice on matters of oil locations. 

The following officers were elected: Presi- 
dent, Mr. W. O. Wilson, Casper; First Vice 
President, M. B. Camplin, Sheridan; Second 
Vice-President, Fred W. Johnson, Rock 
Springs; Secretary, A. W. McCullough; Treas- 
urer, C. O. Brown, Douglas. 








BOOKS RECEIVED. 





Wit, Wisdom and Philosophy. Selected and 
arranged by Fred C. Mullinix from Legal Opin- 
ions by Henry Lamm of the Supreme Court 
of Missouri, 1918. Price, $3.50. Review will 
follow. 





The Treaties of 1785, 1799 and 1828 between 
the United States and Prussia. As interpreted 
in Opinions of Attorneys General, Decisions of 
Courts and Diplomatic Correspondence. Edited 
by James Brown Scott. New York: Oxford 
University Press. Price, $2.00 net. 


The Armed Neutralities of 1780 and 1800. A 
Collection of Official Documents Preceded by 
the Views of Representative Publicists. Edited 
by James Brown Scott. New York: Oxford 
University Press. Price, $5.00 net. 





HUMOR OF THE LAW. 


Conservative. By the by, Avery, I under- 
stand you want the universal franchise! 

Avery. Yes! 

Con. Why, man, do you want your wife to 
become a politician? 

Avery. It isn’t that exactly. Fact is, -she 
has always been a—politician. 

Con. Well, what is the reason? 

Avery. Pride, pride, my boy—pure, brute, 
male pride! 

Con. How so? I don’t see the connection. 

Avery. I don’t like the idea of being married 
to a human being who is classed with the idi- 
ots! 





Speaking at a political gathering, Congress- 
man George H. Tinkham of Massachusetts re- 
ferred to the handicaps of the faint-hearted, 
and fittingly contributed this little anecdote: 

One beautiful summer night, when the crick- 
ets were chirping in the grass and the cater- 
pillars were dropping from the trees, John 
Henry turned to the charming girl who was 
sitting on the véranda at his side. 

“Edith,” -he said, a trifle timorously, “there 
comes to me a thought—I might say, a fear.” 

“Well, what is it?” queried the fair girl, as 
the other hesitated. 

“I suppose,” responded John Henry, sugges- 
tively, hopefully, “that were I to steal a kiss 
you would have me arrested?” 

“Perhaps,” was the ready rejoinder of the 
girl; “but you could find somebody to pay your 
fine, couldn’t you?’”—Philadelphia Telegraph. 





“Tf you had taken a census of Germany be- 
fore the war, you would most likely have 
learned that even then the people were sick 
of kaiserism. I imagine the result would have 
been like the editor’s census of matrimony.” 
The speaker was William Howard Taft. 

“This editor thought to please his lady read- 


ers, so he sent out a postcard to each of the © 


married men in town asking, ‘Why did you 
marry-’ 

Most of his answers were like these: 

“*That’s what I’ve been trying to find out 
for twenty-three years.—Job.’ 

“*T wanted a companion of the opposite sex. 
She’s opposite all right—Henry Pack.’ 

“‘Her father thought that eight years of 
courtship was about enough.—Pater Familias.’ 

“‘*That is the question all my friends ask 
me.—Patient Sufferer.’ 

“‘Please don’t stir me up. — Father of 
Eleven.’” 
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1. Arrest — Misdemeanor. — Officers without 


warrant have no right to intercept travelers on 
a public highway at night for purpose of find- 
ing someone in act of violating law; an arrest 
for misdemeanor without warrant on informa- 
tion or suspicion being an unlawful act.—Mitch- 
ell v. Hughes, Wash., 176 Pac. 26. 


2. Attorney and Client—Disbarment.—Dis- 
barment of an attorney who misappropriates a 
client’s money with intent to defraud is author- 
ized even in absence of statute.—In re Gowan, 
Wash., 176 Pac. 7. 

3. Bankruptey—Principal Employment.—In 
determining whether an alleged bankrupt is 
chiefly engaged in farming, all his activities 
are to be taken into consideration, the relative 
amount of time devoted to each, and the com- 
parative amount of revenue received and in- 
debtedness incurred in each.—In re Brown, U. S. 
Cc. C. A., 253 Fed. 357. 





4. Remainderman.—Regardless of whether 
interest of one remainderman who, four months 
prior to filing her petition in bankruptcy, exe- 
cuted mortgages purporting to convey fee, with 
covenants of warranty, was contingent or vest- 
ed, the bona fides of transactions not being 
questioned, the right of the mortgagees to en- 
force their liens would not be affected by dis- 
charge in bankruptcy.—Bisby v. Walker, Iowa, 
169 N. W. 467. 

5. Schedules.—A discharge in bankruptcy, 
the bankrupt having scheduled a debt secured 
by an assignment of wages, does not render un- 








1 
enforceable the assignment of wages to be 


earned in the future, the discharge being only 
a personal release, not destroying a lien created 
by the assignment.—Monarch Discount Co, v. 
Chesapeake & O. Ry. Co. of Indiana, Ill, 120 N. 
E. 743. 


6. Seat on Exchange.—Seat or membership 
in Stock Exchange, Merchants’ Exchange, or 
Board of Trade, while in the nature of a per- 
sonal privilege, is property which creditors may 
reach, and which on bankruptcy of the member 
or holder will pass to his trustee.—In re String- 
er, U. S. C. C. A, 253 Fed. 352. 


7. Bills and Notes—Beneficial Interest.— 
Where notes are indorsed and transferred by 
payee to another, the transferee, having legal 
title, may maintain action thereon in his own 
name, though not having beneficial interest in 
notes.—Lower v. Shorthill, Kan., 176 Pac. 107. 


8. Payment to Holder.—Where the maker 
pays the note to the payee who is not the hold- 
er, he is not discharged unless the payee was 
authorized to receive payment or the holder 
held out that he authorized such payment.— 
People’s Sav. Bank v. Manes, Ark., 206 S. W. 
315. 


9. Carriers of Goods—Misdelivery.—The lia- 
bility of a common carrier in case of misdeliv- 
ery is as in case of failure to deliver.—Babbitt 
v. Grand Trunk Western Ry. Co., Ill., 120 N. E. 
803. 








10. Carriers of Passengers—Accident.—Where 
conductor of street car, facing rear, rang up a 
transfer, and his elbow struck glasses of a pas- 
senger, who had risen behind him to be near 
the door at his stop, and broke them and cut 
his eyes, the injury was purely an accident, not 
avoidable by rational care required by common 
earrier respecting its passengers.—Nichols vy. 
Boston Elevated Ry. Co., Mass., 120 N. E. 847. 


11. Avoiding Injury.—A carrier is liable for 
injuries to passengers caused by wrongful acts 
of strangers, if they could be reasonably anti- 
cipated, but is not liable for injuries caused by 
premature starting of a car due to pulling of 
bell rope by an intoxicated passenger, where 
conductor had no knowledge of the intoxication, 
and such third person had been orderly up to 
that time.—Pride v. Piedmont & N. Ry. Co., N. 
c., 97 S. E. 418. 

12. Charities—Hospital—Where a_ hospital 
charged prices similar to those charged by other 
hospitals being conducted for profit and had 
operated for 13 years without receiving any 
charity patients, it was a hospital being con- 
ducted for profit and not a charitable institu- 
tion, though corporation had been organized for 





‘charitable purposes.—Stewart v. California Med- 


ical Missionary & Benevolent Ass’n, Cal., 176 
Pac. 46. 


13. Chattel Mortgages—Lump Sale.—Where 
property covered by chattel mortgage consists 
of many parcels, and mortgagee at foreclosure 
sale offers whole in a lump, instead of in such 
lots as would suit buyers, the manner of sale is 
unfair.—Henderson v. Fisher, Cal., 176 Pac. 63. 

14. Commerce—Administrative Duties.—Char- 
acter of equipment which carrier must provide 
and allowances which it must make for in- 
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strumentalities supplied and services rendered 
by shipper, such as lining cars used in ship- 
ment of grain in bulk, directly concern rate- 
making and are peculiarly administrative, so 
that there should be an appropriate inquiry 
thereon by Interstate Commerce Commission be- 
fore submission to a court.—Midway Co-op. Ele- 
vator Co. v. Great Northern Ry. Co., N. D., 169 
N. W. 494. 

15.——Permissive Power.—The state has per- 
missive power to prescribe a method of com- 
pensation to employes within the field belong- 
ing primarily to Congress, until it has exercised 
its superior power covering the subject.—Suttle 
v. Hope Natural Gas Co., W. Va., 97 S. E. 429. 

16. Common Law-—Guide in Construction.—A 
rule announced by the common law of England, 
though by decision since the Revolutionary war, 
may be taken by the Mississippi court at least 
as a guide.—Richardson v. Sims, Miss., 80 So. 4. 

17. Constitutional Law — Legislature. — The 
Legislature cannot exercise a forbidden power 
merely to aid in the enforcement of a law 
which it has the power to enact.—Barber v. 
Commonwealth, Ky., 206 S. W. 290. 

18.——Obligation of Contract.—A provision in 
the charter of a traction company, whereby the 
company shall not at any time be allowed to 
charge a greater amount than five cents for 
any one fare, may be changed by the consent of 
the parties, if the rights of the people are not 
injuriously affected; such change not constitut- 
ing an impairment of an obligation of a con- 
tract.—Robertson v. Wilmington & P. Traction 
Co., Del. 104 Atl. 839. 

19.——Obligation of Contract.—Where plain- 
tiff’s offer to furnish ground upon which to 
build a city hall was accepted by the council, 
the rejection of such legislative act by the 
voters upon referendum was not an impairment 
of the obligation of a contract.—Harbor Center 
Land Co. v. Couneil of City of Richmond, Cal., 
176 Pac. 50. 

20. Contracts—Consideration.—A contract for 
the support and maintenance of a father by his 
son in consideration of the father’s realty was 
not lacking in consideration merely because the 
father lived only a few months, and the value 
of his keeping was not over $600, while the 
land was worth- more than $3,000.—Peter v. 
Griffin, lowa, 169 N. W. 441. 

21.——-Consideration.—Promise by a contract- 
or, threatening to abandon his contract, to con- 
tinue with the contract, was not consideration 
for a promise to pay additional compensation.— 
Hoskins v. Powder Land & Irrigation Co., Ore., 
176 Pac. 124. 

22. Implied Promise.—Where an instrument 
by which obligor acknowledged an indebtedness 
contains no express promise to pay, the law im- 
plies such promise.—Patterson v. Chapman, Cal., 
176 Pac. 37. 

23. Mutuality.—Contract of employment 
made in settlément of a claim for damages for 
personal injuries was not unenforceable for lack 
of mutuality, although employe did not agree 
to work for employer; foregoing his right to 
prosecute claim for damages being the consid- 
eration.—Paducah Home Telephone & Telegraph 
Co. v. Ellerbrook, Ky., 206 S. W. 282. 











24. Corporations—Estoppel.—The law will 
not allow a corporation to repudiate the acts 
of its president in executing corporate note, and 
at the same time retain the property for which 
the note was given.—Phillips v. Interstate Land 
Co., N. C., 97 S. E. 417. a 

25> Stockholder.—Where persons agree that 
a corporation shall do a certain thing, which 
they can compel it to do because of their owner- 
ship of a majority of the stock, the corporation 
is not bound by the agreement; but such per- 
sons bind themselves individually, unless the 
agreement specifies to the contrary.—Morse v. 
Tillotson & Wolcott Co., U. S. C. C. A., 253 Fed. 
340. 

26. Cevenants—Seisin.—A covenant of seisin 
in a deed is broken upon the delivery of the 
deed, if the title is not good.—Wilson v. Vree- 
land, N. C., 97 S. E. 427. 


27. Criminal Law—Impeaching Witness.—Al- 
leged newly discovered evidence which is cumu- 
lative and impeaching is no ground for a new 
trial.—Langston v. State, Ga., 97 S. E. 444. 


28. Intoxicating Liquor.—The court will 
take judicial notice that whisky is intoxicating. 
—Bashara v. State, Tex., 206 8S. W. 359. 

29. Verbal Statements.—Any statement or 
conduct of a person indicating a consciousness 
of guilt, where he is then or thereafter charged 
with or suspected of crime, is admissible against 
him upon his trial therefor,—Ryals vy. State, Ga., 
97 S. E. 444. 

30. Voluntary Confession. — Defendant’s 
voluntary confessions are admissible in evi- 
dence.—Kinzer v. State, Okla., 176 Pac. 92. 

31. Damages—Parent and Child.—In parent.’ 
action for loss of services during minority of 
their ten-year-old boy injured by defendant's 
train, it was not incumbent on parents to prove 
boy would have worked and earned money for 
them, but only that he had capacity and ability. 
~—Houston & T. C. Ry. Co. v. Roberts, Tex., 206 
S. W. 382. 

32. Death—Absence Seven Years.—Where a 
person is absent from the place of his resi- 
dence for seven consecutive years after he is 
last heard from, a presumption of death is 
created, sufficient to throw upon the other party 
the burden of proving the person to be alive.— 
Prudential Ins. Co. of America y. Gatz, Ky., 206 
S. W. 299 - 

33. Deeds—Delivery.—Delivery may be made 
by words alone, or by acts alone, or by both to- 
gether; but there must be sufficient to show an 
intention to pass the title-—Kanawell v. Miller, 
Pa., 104 Atl. 861. 

34. Dedication—Acceptance.—Before a _ road 
dedicated to public will become a public high- 
way, there must be some act on part of duly 
constituted county authorities which will 
amount to an acceptance of it as such.—Hillside 
Cotton Mills vy. Ellis, Ga., 97 S. E. 459. 

35. Recorded Plat—The acknowledgment 
and recording of a plat according to statute, 
showing streets and alleys thereon, operates 
effectually as a deed conveying title to the 
streets and alleys to the city.—Corbin v. Balti- 
more & O. C. T. R. Co., Ill, 120 N. E. 800. 

36. Record Evidence.—That a deed is on 
record is prima facie evidence of its delivery, 
and whoever asserts the contrary has the bur- 
den of proving it.—Middleton v. Balt, Ky., 206 
S. W. 2765. : 

37. Descent and Distribution—Exemption.— 
An exemption act creates an independent bounty, 
and is of no kin to one of distribution.—In re 
Hildebrand’s Estate, Pa., 104 Atl. 866. 

38. Divoree—Adultery.—Adultery committed 
by a wife bars a suit by her for divorce on any 
ground.—Walker v. Walker, Vt., 104 Atl. 828. 

39.——Custody of Children.—It is within the 
power of the court to grant the custody of 
children to one party or both as will meet the 
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best interest of the eS erallnattRate care aid v. Bado- 
lato, Wash., 176 Pac. 24. 

40. Marriage - within six 
months after divorce, a divorced person went to 
Canada with a resident of Washington, for the 
sole purpose of being married, and with the 
intention of immediately returning, the mar- 
riage, celebrated in Canada, was void in Wash- 
ington.—Knoll v. Knoll, Wash., 176 Pac. 22, 


41. Equity—Jurisdiction——That a court of 
equity will retain jurisdiction to administer 
complete relief does not affect the rule that the 
court has no power to make a new contract 
for the parties nor change the terms thereof, 
either as to time or place of performance,— 
Schee v. Phelps, Iowa, 169 N. W. 455. 


42. Explosives—Proximate Cause.—Where a 
nine-year-old boy was injured by the explosion 
of dynamite caps which he found on his father’s 
premises, where they had been placed by the 
city’s employes, so as to be accessible and at- 
tractive to children, the act of the employes 
was the proximate cause of the injury, not- 
withstanding that the injury occurred next day, 
while plaintiff was attempting to solder two 
of the caps together.—City of Lubbock v. Bag- 
well, Tex., 206 S. W. 371. 


43. Frauds, Statute of—lInterest in Profits.— 
The statute of frauds does not prevent parol 
proof for the purpose of showing an interest in 
the profits to be derived from the sale of lands. 
—Ingram v, Johnston, Cal., 176 Pac. 54. 

44. Parol Agreement.—Where adjoining 
landowners employed surveyor to fix boundary 
line, their parol agreement that the line so fixed 
should be the true boundary was not a convey- 
ance of land, and therefore void under the stat- 
ute of frauds, though the true location could 
have been ascertained by reference to govern- 
ment field notes and plats.—Wood v. Bapp, 8S. 
D., 169 N. W. 518. 

45. Fraudulent Conveyances—Badge of Fraud. 
—While badges of fraud, such as want of con- 
sideration, failure to record a mortgage, and 
the like, cast the burden of proof upon the 
transferee of land, they are not conclusive, and 
may be overcome by evidence establishing the 
bona fides of the transaction—Linn v. Brown, 
Ky., 206 S. W. 287. 

46. Fraudulent Intent.—In creditor's action 
to set aside alleged fraudulent conveyance, cred- 
itor need not show that grantee had knowledge 
of grantor’s fraudulent intent, where convey- 
ance was without valuable consideration.—King 
v. Papazian, Cal., 176 Pac. 49. 

47. Gifts—Donatio Causa Mortis.—Delivery of 
certificates of stock to a third person to be 
delivered to another at the death of the de- 
positor, not in contemplation of speedy death, 
vests a present title in the grantee, subject to a 
life estate in the depositor.—Coward v. De Cray, 
Cal., 176 Pac. 56. 

48. Habeas Corpus— Bill of Exceptions.— 
Where petitioner in habeas corpus was remand- 
ed to custody on condition, and no supersedeas 
was granted, and error was assigned upon judg- 
ment, and, while case was pending in Supreme 
Court, defendant complied with conditions and 
was discharged, petitioner’s bill of exceptions 
would be dismissed, on ground that question 
was moot.—Cook vy. Lowry, Ga., 97 S. E. 440. 

49. Homestead—Abandonment.—That the oc- 
cupant of a homestead removes and resides else- 
where for purposes of health or business does 
not work an abandonment, unless coupled with 
an intent not to return to such property as a 
home.—yYellow-Hair v. Pratt, S. D., 169 N. W. 
515. 

50. Personal Privilege.—A homestead right, 
or the right to claim a homestead as exempt 
from sale under execution, is a personal priv- 
ilege—Smith v. Spradlin, Ark., 206 S. W. 327. 


51. Husband and Wife—Agency.—Act of 
wife in permitting husband and his partner to 
use her machinery in business as if it belonged 
to them did not legally estop her from claim- 
ing property as against creditor of firm, who 
accepted mortgage from partners to secure debt 
gers firm.—Burkitt v. Moxley, Tex., 206 S. 
Ww. * 

















52. Infants—Tolling Limitations.—Where the 
statute of limitations has commenced to run in 
favor of title by adverse possession, the run- 
ning of such statute is not tolled upon the 
death of the person in possession because of the 
minority of the party claiming under him.— 
Wood v. Bapp, S. D., 169 N. W. 618. 


53. Injunction—Recovery on Bond.—THe ob- 
ligees in an injunction bond can under no cir- 
cumstances recover in a suit thereon an amount 
in excess of the sum stipulated in the bond.— 
Wilder v. Miller, Ky., 206 S. W. 293. 


54. Trespass.—An action for an injunction 
cannot be successfully maintained to restrain 
or prevent the commission of a mere trespass, 
unless it is made to appear that the injury ap- 
prehended therefrom will be great or irrepara- 
ble.—Lake Sand Co. v. State, Ind., 120 N. E. 714. 


55. Insurance—Forfeiture of Policy.—Defend- 
ant order could not, while it held one full un- 
applied monthly assessment paid by member, 
forfeit his mutual benefit certificate for non- 
payment of assessment.—Malone v. Grand Lodge, 
A. O. U. W. of Iowa, lowa, 169 N. W. 438 


56. Forfeiture of Policy.—Where insurance 
company treated the first annual premium note 
as in existence and demanded payment thereof 
after its maturity, it could not claim that the 
policy had been forfeited on account of non- 
payment of the note at maturity.—Schumacher 
v. North American Life Ins. Co. of Omaha, S. 
D., 169 N. W. 526. 

57.——Over-insurance.—The defense of over- 
insurance in a fire policy is valid.—Scottish 
Union & National Ins. Co. v. Warren Gee Lum- 
ber Co., Miss., 80 So, 9. 

58. Life Estates—Adverse Possession.—Pos- 
session of land by purchaser from life tenant, 
even under deed purporting to convey the fee, 
is not, during such tenant’s life, so adverse to 
the remaindermen or reversioner as to set in 
operation the statute of limitations.—Allison v. 
White, Ill, 120 N. E. 809. 

59. Limitation of Actions—Action on Bond.— 
An action on a sheriff’s bond under seal, brought 
within 20 years from its alleged breach, was not 
barred by statute of limitations (Civ. Code 1910, 
§ 4359).—Prince v. Wood, Ga., 97 S. E. 457. 

60. Lotteries — Illegal Consideration. — Note 
given to secure money to be used, by agreement 
between parties, for promotion of lottery scheme, 
was unenforceable, being based on illegal con- 








sideration, under Civ. Code, §§ 1607, 1667,—Sloss 


v. Holland, Cal., 176 Pac. 72. 

61. Master and Servant—Course of Employ- 
ment:—Where deceased was expected to eat 
lunch and spend the noon hour at factory, and 
to operate an elevator as occasion demanded, 
and he was found crushed between elevator and 
gate during noon hour, employer was liable for 
compensation when plant was one_ included 
within Workmen’s Compensation Act, in the 
absence of showing that deceased deliberately 
took his life-—Humphrey vy. Industrial Commis- 
sion of Illinois, Ill., 120 N. E, 816. 

62. Fellow Servant.—Where vice principal 
enters upon duties relating solely to ordinary 
work of a servant, he will be presumed to have 
assumed status of a servant, and, when acting 
as a mere fellow servant, the master is not 
liable for his negligence whereby another serv- 
ant is injured.—Whiters v. Mallory S. S. Co., Ga., 
97 S. E. 453. 

63. Independent Contractor.—That an _ in- 
dependent contractor, undertaking to paint cer- 
tain smokestacks for a corporation, is furnished 
paint and a helper by the corporation does not 
affect his status as an independent contractor 
within the Workmen's Compensation Laws.— 
Litts v. Risley Lumber Co., N. Y., 120 N. E, 730. 

64. Promulgatory Rules.—Generally an em- 
ployer owes duty to promulgate and enforce 
reasonable rules for guidance and protection of 
employes; but, without evidence showing that 
such rules would be useful and feasible under 
similar circumstances, he is not negligent in 
failing to promulgate them.—Suttle v. Hope 
Natural Gas Co.,.W. Va., 97.8. E. 429. 

65. Relief Association.—An agreement for 
membership in a railroad relief association, to 
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be performed in this state, is an Indiana con- 
tract, and is governed by the laws in force in 
this state.—Pittsburgh, C., C. & St. L. Ry. Co. 
v. Miller, Ind., 120 N. E. 706. 


66. Mortgages—Equity of Redemption.—After 
foreclosure sale, and until execution of the mas- 
ter’s deed, the owner of the equity of redemp- 
tion is entitled to possession and control of 
oy property.—Allison v. White, Ill, 120 N. E. 

a. 


67. Municipal Corporation—Condition Subse- 
quent.—Even if a stipulation in a deed convey- 
ing property to a city to be used as a part of 
a street, whic . is to be maintained by the city, 
is considered as a condition subsequent, for 
breach of which the deed may be canceled, such 
stipulation does not relieve the grantor from 
taxes to maintain the street; the obligation of 
the city being simply to maintain such street 
in the manner in which it must mantain all its 
streets——Kimball v. City of Jackson, Miss., 80 
So. 3. 


68. Mistake.—While a municipal corpora- 
tion’ is not liable for a mistake in judgment, or 
even negligence, of its officers in designating a 
place for the storing of explosives, it has no 
right to create a public nuisance, and, if it does 
so, it is liable for the resulting damages.—City 
of Seattle v. Lloyds’ Plate Glass Ins. Co., U. S. 
C. C. A., 253 Fed. 321. 


69. Navigable Waters—Riparian Owner.—The 
riparian owners takes to center of the thread 
of navigable streams, subject to the public 
right of use and navigation; tidewater, navi- 
gable streams, and lakes belonging to public 
for purposes of commerce, fisheries, and other 
uses.—Richardson v. Sims, Miss., 80 So. 4 


70. Negligence —Imputability.— The negli- 
gence of the driver of an automobile hired by 
a passenger, who neither had nor assumed con- 
trol of the vehicle, is not imputed to him.— 
Kalland vy. City of Brainerd, Minn. 169 N. W. 
475. 





71. Partnership—Contribution to Capital.— 
Where co-partnership was entered into for pur- 
chase of industrial property, one of the part- 
ners contributing his knowledge of industrial 
property and advice as to property to be pur- 
chased, and the others to furnish the capital, 
the partner who furnished no capital was en- 
titled to his share of property purchased with 
partnership capital—Ingram v. Johnston, Cal., 
176 Pac. 54. 


72. Trading Partnership.—One partner of a 
trading partnership may lawfully and in good 
‘faith sell the entire personal assets of the part- 
‘mership to pay partnership debts.—Diamond v. 
Gust, Tex., 206 S. W. 366. 


73.—Holding Out.—One who holds himself 
,out as a partner is liable to another who, be- 
lieving in and relying upon such partnership, 
enters, into a contract carving me giving of 
credit to it, even though the fo 





Tmer is not a 

partner, and notwithstanding that such sup- 

posed partnership is in fact, but without plain- 

tiff’'s knowledge, a corporation.—Look v. Wat- 
son, Me., 104 Atl. 850. 


74. nt+-Mistake of Fact.—To recover 
money paid through mistake of fact, burden is 
on plaintiff tocshow that payments were in fact 
made under a mistake of fact.—Yowell v. Union 
Central yife Ims.,,Co,,,Tenn., 206 S. W. 334, 


7 Ppetdities— Postponed Enjoyment. — 
4a, J 
Whois coaten to ‘will grating estate for life to 
randchildren postponed ‘enjoyment and directed 
he exécutor not! td’ pay over the share to any 
devisee, not of ‘age,’ it ‘was not invalid under 
the rule against herpetuttios: the possession and 
not’ the vesting being’ postponed.—Woodard v. 
/ Woodard, lowa., (169 N. W. 464. - ; 
° 96. Principal ana’ t--Loyalty to Princi- 
Bde cpa’ exeentors acting’ as agent for other 
‘persons imterested under a will'in the manage- 
ment of ¢ommon’ property, ‘was bound to act in 
‘good faith and With loyal to his ' principals, 
and could not deal with the property, so/as to 
make a profit;out of it, without Porioaing, the 
cireumstances to his principals.—Kreis. v., t- 
ledge, Pa., 304 tl. 855. 








77. Scope of Authority—An agent, with 
limited authority to buy at a certain price, pay- 
ing more, is liable to the principal for the ex- 
cess expended.—Western Union Telegraph Co. 
v. Chihuahua Exchange, Tex., 206 S. W 


78. Railroads—Look and ListenOne ap- 
proaching a railroad crossing in an automobile 
is bound to look as he approaches, after stop- 
ping, but is not required to again stop before 
crossing.—Wingert v,. Philadelphia & R. Ry. Co., 
Pa., 104 Atl. 859. 


79. Release—Misrepresentation.—A release of 
a cause of action for personal injury procured 
by misrepresentation of a material fact, though 
innocently made, affords a ground of avoid- 
ance.—Enger v. Great Northern Ry. Co., Minn., 
169 N. W. 474. 

80. Specific Performance—Certainty of Sub- 
ject-Matter.—Agreement to convey and cannot 
be enforced in any case, unless the writing iden- 
tifies with certainty the property sought to be 
conveyed.—Nickerson v. Fithian Land Co., Miss., 
80 So. 1. 

81. Street Railroads—Imputable Negligence. 
—A wife riding with her husband in an auto- 
mobile may not rely implicitly upon his care 
and prudence in driving, and, if she makes no 
effort to have him check a high and reckless 
speed when approaching defendant’s street car 
tracks, she contributes to her own injuries re- 
sulting from collision.—Miller v. Ft. Smith Light 
& Traction Co., Ark., 206 S. W. 329. 

82. Subrogation—Collateral.—lIt is a general 
rule that a surety on payment of the debt is 
entitled to all the collaterals, securities, and 
other protection held by the principal creditor, 
to whom the debt is paid, emanating from the 
principal debtor, for whom the debt is paid.— 
Maryland Casualty Co. v. Repass, U. S.C. C. A, 
253 Fed. 328, 

83. Torts—Contributory Cause.—The right of 
a person to maintain an action for a wrong 
committed upon him is not taken away because 
at the time of the injury he was disobeying a 
statute, provided disobedience in no way con- 
tributed to injury.—Cobb v. Cumberland County 
Power & Light Co., Me., 104 Atl. 844. 


84. Trover and Conversion—Tender.—Assum- 
ing that a conversion can be so excused by a 
tender as to absolve the wrong to the extent 
that no damages may be recovered, a mere di- 
rection to the owner to remove his goods from 
defendant’s place of business, where they were 
stored by defendant, was not a tender.—Pappas 
v. General Market Co., Wash., 176 Pac. 25, 

85. Vendor and Purchaser—Marketable Title. 
A purchaser of real estate is entitled to a mar- 
ketable title free from reasonable doubt, and 
he need not remedy defects therein.—Crocker 
Point Ass’n v. Gouraud, N. Y., 120 N. E. 737. 

86. Wills—Agency.—Where a named  ex- 
ecutor, by consent of others interested under 
the will, continued to manage common property 
for 18 years, he was acting merely as agent.— 
Kreis v. Cartledge, Pa., 104 Atl. 855. 

87.——-Charge on Land.—No particular lan- 
guage is necessary to create a charge on land, 
and the intention to charge is to be carried out 
whenever it is discoverable from anything in 
the instrument.—Shaffers Estate, Pa., 104 Atl. 
853 

88.——Construction.—In construing a will, if 
doubt arises whether the remainder is con- 
tingent or vested, it must be resolved in favor 
of the vested remainder.—Woodard v. Woodard, 
Iowa, 169 N. W. 464. 


89. Negotiable Instrument.—Whcere an in- 
strument, whether negotiable or not, and wheth- 
er payable in money or property, acknowledges 
a present debt to another, it creates a present 
obligation, and is not a voluntary gift without 
consideration, and hence testamentary in char- 
acter, though it contains a provision that it was 
not to be discharged until after death.—Patter- 
son v. Chapman, Cal., 176 Pac. 37. 


90. Witnesses —Cross-Examination of De- 
fendant.—In prosecution for murder, when de- 
fendant became a witness, he was subject to 
cross-examination.—State v. Wentz, N. C, 97 
S. E. 420 
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